" i'._‘_‘

140

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorsble !. Me Trimble, Firat Assistant
gtdte Superintendent of Publie Inatruction

Austin, Texas

Dear 8irs
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in vh:l.chhyou enclaise, ) . t n wpdtten by J. B. Seay,
Secretary of the _ "., A\, | /the Kenedy. Independ~
ent Bchool DistRilo wo 3y “ghe following. from ¥r. Seay's
letter of Auguat. 1042, to tho uounty Attorne:r or !fnrnu

-Countys

: mmind that we have no cofi-
b mammer or method or degree of
ot the ‘contract tax ocollector, can
Kenady Indépendent School District cangel
P nprae lithout rendering itself liable
to the‘qgollestor in & suit .for any protits he
might have umedf :

"(2) Does the zu require that s dennquent
tex collection egency be en attorney?

"(3) If it 18 required that such a delinguent

| tax aollecting agency be an attorney, and a con-~
tract has been entered into with such an agency

. n .
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that is not an aftorney. is such contract can-
cellable without 1liebility to the District,
without other causet -

"{4) Is an attornsy, dy law or ethics, per-
‘mitted to solieclt the buainess of collecting
delinquent taxes from a munieipality of the
State?

"({6) If a contract has been obtained by an -
attorney who has golleitad the contract, and
soliciting such business by an attorney is -
prohibited by law or ethics, is such contract
cancéllable for sneh roason without the Dis~
trict being Iﬁﬁst

. - %{8) In the lott.‘lns or auoh oontracts, is .
& municipality required to requsst or advertise .
for bids and is an attorney. pemittod to solieit

tha business by bidding?’

T We mtellr. Seayandreqnoatedthathe rurniah :
this department a copy of the contract under consideratidn.
After an exsmination of the contract we are convinced that
it 1s 1llegal and void, and conatitutes no claim agﬁnat ‘
the school district. -

Article 7345 proii'dog as rollcwa:

*In any moorpeuted ¢ity or tom in which
any tracts, lots, outlots or blocks of land,
situated within the corporate limits of said
city or town have been returned delinquent, or
reported s0ld to maid elty or town for the '
taxea due thereon, ‘ths governing body may pre-.
pare or eause to be prepared lists of delin-
quents in the sams manner as provided in this
chapter, and such lists shall be certified to
as correct by the mayor of said city or towm,
if any, and if asald city or town has no mayor,
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by the preslding officer of the governing body.
After sald 1lists have been properly eertified
to, the governing body of the city may oause
liats of delinqguents to be published 1n a news-
paper as provided for State arnd county delinquent
taxes in this law. #hen twenty daysh from the
date of laat publication of said 1list or l1iats

of delinquents bhas elapsed, the governing body
of the c¢ity or town may direect the cily attorney
40 £i1le sults for colleotion of sald taxes, or

?”jaaid governing body may employ some other sttorney

of the county to file suits and the eity attorney
or other atitorney filing saild suits shall be en~
titled to the same fees as allowed the county
attorney or district attorney in sults for col-

; lection of State and county taxes, to be taxed

. as costs in the suit. Independent school districts
. may collect their delinquent taxes as above pro-
vided for citlies snd towns, the school board per-
forming the duties above described for the govern-
ing body of citles, and the president of the school
board performing the dutlesa above prescribed for

the mayor or other presiding officer. The school
board may, shen the delinguent tax llats and recorda
are properly prepared and ready for suits to be fil-
- 8@, instruct the county attormey to flle said sults.
If the school board instructs the county attorney

%o flle sald suits and he falls or refuses to do 30
within sixty days the school board may smploy some
other attorney of the county to file suit. The
county attorney, or other attorney, filing tax
sults for independent school distriects, shall be
entitled to the same fees as provided by law in
guita for State and eounty taxesa. No other county
officer shall receive any fees unless services are
actually performed, and 1n that event he shall only
receive such fees as are now allowed him by law for
similar services in civil suits. %The employment of
an attorney to file suit for taxes for citles, towns
or independent school districts shall authorize sald
attorney to file sald sults, swear to the petitions
and perform such other acts as are necessary in the
collection of said taxes.

 ia1§B2-%.



Honorable T. M. Trimble, page §#4

*All laws of this State for the purpose of
collecting delinquant State and couniy taxes
are by this law mads available for, and when
invoked shall be applled to, the collection of
delinquent taxes of c¢itles ani towns and inde- -
pendent school diaimietslnsotnrusuehlau
are appnoabh.

Articles 73355 and 7335a, Vernonts Annotated Civil
Statutea, authorising the employment of an attornmey to en-
. fores or assist in the enforcement of delinguent taxes for
& pereentage of collections not execeeding fifteen, sre avail-
able to independent school} distriets. Bell v. Nansfield In-
dependent School Bistrict (Sup. Ct.), 120 3. W. (24) 629. .

For the purpose of this opinion we will e¢all the firm
which contracted with the .achool district "X and Company®.
The contract 1tself is between the distriet, aeting by eand
through ita board of trustees, and X and fompany. It is signe-
ed inb;ha nsme of the distrist by the u'uateea and X and Com=
X.

... X and Company ;I.s a f:lm dealing in nmn:lcipal securi-
ties and tax matters. Y is 11sted as its president and X
&3 1ts attorney. The contract calls for the compilation of
& delinquent tax record, the making of abstracts, the filing
of ﬂnit"'atco mm 5, 4, 5, ?’ 10, and 12 pmvidb
respectively as follows: :

- “when it becomes necessary to prepare and
file a suit or suits for the enforcement and
colleation of delinqusnt taxes, penalty, int-
erest, and cost, upon any of saild property,

- &8 hereinafter provided, Second Party (X and
Company) agrees to make and furnish 1"1rst Party
{school district) an abstract to the property,
which shall show the smount of delingquent tax-
o8, penalties, intereat and cost due against
sach and every tract of land, lot or parcel of
land, or personal property, situated In sald

4431
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Distriet, which shall show the correot de-
soription of said property, the name or names
of the owner or owners thereof, as well as
the correct name or names of all interested
parties therein, and the name or naxes of
all ocutatanding lien holder or holders or
lesasze holder or holders of reeord and all
other information necessary for the proper
preparation of filing any suit or sults for
the collection of delinquent taxes, penalties,
intsrest and cost, all of which record shsll
be prepared at the coat and expense of the
Second Party; provided, however, that no
suitzor suits shall be filed except upon

the direct orders and instructlons of the
Pirst Party had and obtained. (Parenthetl-

. ea)l insertions ours).

"WYhen a sult or sults is ordered filed by
First Party, Second Party sball file same, to- -
‘goether with all necessary petitions, papers,
exhibits and statements, and procure all duly
and legally required processes, service and
citation with the return thereon, upon the party
- or parties owning such property or having an
intereat therein, and Second Party shall dili-
gontly prosecute such sult or suits to final
Judgment and foreclosure of the constitutional
tax lien at hig, Seocond Party's, coat and ex-
pense, and such cost and expense to be pald by
Second Party to include final jJudgment of fore-
~ closure, ordsr of sale and sale of such property
upon which the constitutional lien is foreclosed.

"It is understood that all court costs paid
by Second Party and afterwards collected by Sec~
ond Party or paid into the hand of Pirst Party
shall be re=paid to Second Party by First Party,
ag of and when the same are collected.
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"pirst Party may retain out of any sum or
sums of money due Sscond Party by Pirst Perty
a sufficient amount of money, in the judgment
of Pirast Party, to cover all costs and tha
final prosecution of any suit or sults flled
upen the orders of Pirst Party until such time
a8 Second Party shall furnish First Party a
roceipt showing the payment of all costs and
expenses in suech sult or suits as may be fik d
by 8econd Party for and on behalf of First Party.

®fhis contrect shall be in force from the 6th
both datea inclusive, and at the expiration of
'sald period this contract shall terminate except
the Second Party shall de allowed six months in
which to prosscute to trial court jJudgments sulta
£1lad prior to the 6th day of May, 1944, termina-
ting date of this contract provided, and shall
handle to conclusion all suits in which trial
‘court judgments are obtained during the period-
of this contract and which are appealed by any

"4t the temminating date of this contract,
May 8, 1944, Second Party, from his reports and
‘pecords of unpaid delinquent taxes available to
him, shall prepare and file with the Board of
Trusteea of the Kenedy Indepandent School Dis-
triet a report showing the amount of taxes ap-
_plicable to the terms of this contract, the amount
colleoted and the amount uncollested. Sald report
shall further show separately the uncollected tax-
es for which sult has been filed and carried to
final judgment, the uncollected taxes for which
suit has been filsed and not carried to final judg-
mant, and the uncollected taxes for which no suit
has been filed, which smounts when summed up shall
represent the total umcollected delinquent taxes
of the Xenedy Independent School District, as of
Nay 6, 1944, terminating date of this contract.®
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Pirasraph 8 provides, in part,as follows:

PIt is underatood and agreed between the
. parties hereto that First Party shall retain
. five per cent (5£) of the commission due Second
'Party, until Firat Party 1s satisfied that all
dslinquent taxes are collected or all tax sults
are filed and earried to final judgment.®

&

¢ There san bs no doubt that the contract contemplates
the £iling and prosecution of suits. There can alsoc be no

‘doubt thet X and Company is not an attorney licensed to prac-
tice law, We quote the following from Opinion Number 0-2959:

*In view of the provisions contained in the
last paragraph of Article 7343, Revised Civil
s8tatutes, decisions and rulings concerning the
power of commissioners' courts to make con~
tracts for the collaction of delingquent State
end county taxes are pertinent to your inquiry.
In our op on No. 0=197, we held that a com-
missionsrs’ court could not make a wvalld con-
tract with a person not a lawyer embodying an
obligation on the part of such person to per-
form all the services contemplated by Article
7555, the filing and prosecution of suits, etec.,
and in ocur Conference Opinion No. 3064 we held
that such a contract could not lawfully be made
betwesn a county as first party' and two per-
sons, one a licensed attorney and the other not,
a8 "second party'. V¥e now express the further
view that only a licensed sttorney may be em-

- ployed under the authority of Article 7535,
except as to obtaining abstracts. # & »*

X is a licensed attorney. It may be contsnded toat
this fact would prevent the contract from being 1lllegal. We
quote the following from Opinion No., 0-197:
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It has been suggested that perhaps the
contraect is not 1llegal because ir. DeWitt
might  an attorney t0 g9 into cowrt and
‘do the legsl work for but thiz subtexw
fuge cannot be resorted to for two reasons,
£irst, decause the contract specifically says

1t *ia for personal services and is not

tranaferable or assignable?, and, second b&-
maoifitisunlntmrorann'i do a
directly it is also unlawful for hinm to do it
through an ageut or employee indireoctly, as ia

" so aptly stated in reference to practising law
in the case of Cain vas. Nerchants Eatl. Bank &
PTrust Co. of Fargo (Sup. Ct. of H. Dak.), 268 o
!. W. 719, us rollmt

'81nce it has no right to mct:l.ea
law directly, 1t cammot do so 1ndirect-~
1y by employing a licensed attornsy to
practice for it, as that would be &
mere evaslon of the law.?

- ®It has also been suggested that if this con-

. tract 1s 1llegal as to those parts that require

- ".Mr. DoWitt to practice law, that the balance of
the contract should be allowed to atand, but we
feosal that the whole sontract should fall baeause

"of ths rule stateﬂ in ths case of Eondricks vs.
Wall, 87 S. ¥ 20?’ followss

® * ...A contraat, based upon more than
ones consideration, any one of which ia
unlawful, whether vioclative of a statute .
or the common law, is not diviaible so
that one of its provisions may be en-

. foreed, but the contrast as a whole 1is
uneaforeceable and void.?

The contract is with X and Company. X end Company
is not an attorney at law. The contract for that reason
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is 1llegal and void. This bolding renders unnecessary
the snswering of the snumerated gusations. We enclose
for your ¢onsideration coples of Opinions Fumbers 0-197,

Very truly yours
ATTORNEY GENERAL OF TEXAS

George W. Sparks
Assistant

By

cws/s
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ATTORNEY GENERAL OF TEXAS

R VED
OPiN.ON
COMMITTER




